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DETAILED ACTION 

Applicant's submission filed on 12/22/2008 has been entered as compliant. Claims 1-6 
have been amended and claims 7-12 are added to the current application. Claims 1-12 
are pending and examined in the current application. 

Claim Objections 

Objection to claim 1 for reciting the term "characterized in that" has been withdrawn 
based on applicant's amendments. 

Claim Rejections - 35 USC § 11 2(second paragraph) 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Claims 1-12 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 1 recites "improving quality of food compared to quality of the same deep fried 
food prepared without said composition". The term "quality improver" in claims 1 is a 
relative term which renders the claim indefinite. The term "quality improver " is not 
defined by the claim, the specification does not provide a standard for ascertaining the 
requisite degree, and one of ordinary skill in the art would not be reasonably apprised of 
the scope of the invention. The term quality improver may have different meaning for 
different individuals, e.g., depending on the end use, what may be considered as a 
quality improvement (i.e., achieving a specific crispness), may be considered a factor of 
deteriorating quality in another application. Thus, the term "quality improver" as recited 
in the claims renders the claims indefinite. 
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Claim Rejections - 35 USC § 102 



The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

Rejection of clainns 1-6 under 35 U.S.C. 102(b) as being anticipated by Takahashi et a! 
has been withdrawn based on applicant's amendments. 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a 
person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 



The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness 
under 35 U.S.C. 103(a) are summarized as follows: 



This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the 
various claims was commonly owned at the time any inventions covered therein were 
made absent any evidence to the contrary. Applicant is advised of the obligation under 
37 CFR 1 .56 to point out the inventor and invention dates of each claim that was not 
commonly owned at the time a later invention was made in order for the examiner to 



Claim Rejections - 35 USC § 103 



1. 

2. 
3. 
4. 



Determining the scope and contents of the prior art. 

Ascertaining the differences between the prior art and the claims at issue. 

Resolving the level of ordinary skill in the pertinent art. 

Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 
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consider tlie applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over IDS 
reference Takahashi et al (US 2002/0001659 A1), hereinafter Takahashi in view of 
Krawczyk (US 6025007). 

Regarding claims 1,11 and 12, Takahashi teaches of an oil absorption retarding 
composition for improving the quality of the same deep fried food prepared without said 
composition, comprising a polysaccharide powder having an average particle size of 20 
|jm or less wherein the polysaccharide added includes alginic ester, alginic acid, pectin, 
xanthan gum, guar gum and carboxymethyl cellulose, hereinafter, CMC (Publication, 
page 2, paragraphs [0018]). Regarding the particle size Takahashi teaches of particle 
size of the powders to be equal to or less than 100 pm (Page 2, Para [0023]) and 20 |jm 
as particle size (Page 4, Tables 5 and 6). Takahashi also teaches that as the particle 
size decreases the oil content and the relative oil absorption of the foods reduces (Page 
4, tables 5 and 6). Krawczyk teaches of cellulose (i.e., polysaccharide) as modifier for 
foods. Krawczyk also teaches that colloidal size particles of cellulose, i.e., particle size. 
> 0.1 to < 10 |jm (column 4, lines 20-34). Thus, polysaccharides recited by the applicant 
were known to be added to fried foods (Takahashi) and polysaccharide powders having 
particle sizes in the recited range of the applicant were known and available at the time 
of the invention (Takahashi and Krawczyk). It would have been obvious to one of 
ordinary skill in the art at the time of the invention to modify Takahashi and include 
polysaccharide powders in the size taught by Krawczyk at least for the purpose of 
achieving a quick dispersion of the fine polysaccharide powders in a batter composition. 

Regarding claim 2, Takahashi teaches a quality improver for a deep-fried foods wherein 
the polysaccharide is a powder (Publication paragraphs [0023] and Page 4, Tables 5 
and 6). Claim 2, is directed to a product but has process steps (subjecting the 
polysaccharide to jet pulverization or freeze pulverization). Even though product-by- 
process claims are limited by and defined by the process, determination of patentability 
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is based on tine product itself. Tine patentability of a product does not depend on its 
method of production. If the product in the product-by-process claim is the same as or 
obvious from a product of the prior art, the claim is unpatentable even though the prior 
product was made by a different process. In re Thorpe, 777 F.2d 695, 698, 227 USPQ 

964, 966 (Fed. Cir. 1985). 

Regarding claim 3, Takahashi teaches an oil absorption retarding composition for deep- 
fried foods wherein polysaccharides included are pectin and alginic acid (Publication, 
pages 1- 2, paragraphs [0015] and [0018, lines 3 and 4]), as instantly claimed. 

Regarding claim 4, Takahashi teaches of frying powder comprising the quality improver 
for deep-fried foods (Publication, page 2, paragraphs [0021] and [0024]), as instantly 
claimed. 

Regarding claim 5, Takahashi teaches a frying food, such as doughnut or fry or 
tempura etc., comprising the quality improver for a deep-fried food (Publication, page 2, 
paragraph [0021]), as instantly claimed. 

Regarding claim 6, Takahashi teaches a deep-fried food prepared by cooking using the 
quality improver for a deep-fried food (Publication, page 2, paragraph [0021]), as 
instantly claimed. 

Claims 7-10, recite the limitation of size of the polysaccharide powder, which has been 
discussed regarding the rejection of claim 1 . Takahashi in view of Krawczyk teaches 
polysaccharides in the size range as recited by the applicant. Thus claims 7-10 are 
rejected over Takahashi in view of Krawczyk for the same reason as disclosed in the 
rejection of claim 1 . 

Therefore, claims 1-12 as recited are obvious over Takahashi in view of Krawczyk. 
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Response to Arguments 

Applicant's arguments witli respect to claims 1-12 have been considered are based on 

the new amendments to claims 1-6 and new claims 7-12. Thus applicants arguments 
dated 12/22/08 are moot in view of the new ground(s) of rejection. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Haneki et al (JP 2002-291433, English abstract and machine translation): Haneki 
teaches of polysaccharides as modifiers for fried foods. The polysaccharides as taught 
by Haneki one or more polysaccharides from group consisting of guar gum, xanthan 
gum and tamarind gum. Haneki further teaches that the particle size of the 
polysaccharide is > 1 to < 15 pm. 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to JYOTI CHAWLA whose telephone number is (571)272- 
8212. The examiner can normally be reached on 9:00 am to 5:30 pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jennifer McNeil can be reached on (571) 272-1540. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

/JC/ 

Examiner 
Art Unit 1794 



/JENNIFER MCNEIL/ 

Supervisory Patent Examiner, Art Unit 1794 



